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THE REORGANIZATION ACT OF 1958 


The Authority of the Chief of Naval Operations 


To Command 


By CDR JAMES W. GRANT, USN* 


«¢EJE IS IN COMMAND of the operating 
forces.” These are the words which are 

used in a current correspondence course publica- 
tion to describe the highest ranking officer in 
the Department of the Navy—the Chief of Naval 
Operations. They are words which every naval 
officer understands. Experimentation over 150 
years had taught that a service chief with over- 
all command was a military necessity. “Com- 
mand of the operating forces” had been the 
statutory description of the responsibilities of 
the Chief of Naval Operations since 1948. Even 
when the Department of Defense was created 
and the Joint Chief of Staff placed on a statutory 
basis, the concept of the Chief of Naval Opera- 
tions remained the same. He not only sat as a 
member of the Joint Chiefs of Staff in the De- 
partment of Defense, he also retained his com- 
mand of the operating forces. The military 
command of the CNO was obvious. Outside of 
the academic world, one sentence was sufficient 
to describe his command authority to the fleets. 
The DOD Reorganization Act of 1958, how- 
ever, has introduced a new concept for the Navy. 
In the words of Admiral Arleigh Burke, which 
appear in the October 1958 issue of the JAG 
JOURNAL, “the Act de-emphasizes the military 
command authority of the Chief of Naval Op- 
erations. Though as a member of the Joint 
Chiefs of Staff the Chief of Naval Operations 
will participate in the command function of 
the Secretary of Defense, naval forces as- 
signed to the combatant commands are not 


= subject to command of the Chief of Naval 


Operations as such. Forces not assigned to 


- the combatant commands will be supervised by 


the Chief of Naval Operations and the Com- 
mandant in whatever context the Secretary of 
the Navy may determine.” 

The new statutory concept of “full opera- 
tional command vested in unified or specified 
combatant commands responsible to the Presi- 





*Commander James W. Grant, U.S. Navy, is presently on duty in 
the General Affairs Branch, Administrative Law Division in the 


Office of the Judge Advocate General. Commander Grant received 


his PHB degree in 1936 and his LLB degree in 1938 from the 
Gonzaga University. He is a member of the bar of the State of 
Washington. 


dent and the Secretary of Defense” has shifted 
the Chief of Naval Operations’ designated re- 
sponsibility from “Command of the operating 
forces” to “supervision” over members and or- 
ganizations of the Navy and Marine Corps as 
determined by the Secretary of the Navy. If 
these words seem strange, the chart entitled 
“The Role of the Navy in the Unified Com- 
mand”, appearing on page two of this issue of 
the JAG Journal, will assist in. understanding 
the shift in the alignment of the duties of the 
Chief of Naval Operations. The separation 
of “command” into “operational command” 
and “supervision” is evident. This chart should 
dramatize the need for those of the fleet to un- 
derstand the Reorganization Act of 1958 and 
how that Act will affect the traditional ‘“‘com- 
mand concept” of the Navy. One of the sub- 
headings of this Act is “Clarifying the Chain of 
Command Under Military Operations”. Unfor- 
tunately, an understanding of this “clarification” 
and its effect upon the authority of the Chief of 
Naval Operations cannot now be accomplished 
by a simple sentence. 

The history of the naval command and the past 
administrative organization of the Navy, through 
a century and a half of relevant experience, will 
require review in order to understand the new 
concept; and during this review one must be 
mindful of the power under the Constitution of 
the Congress and the President which have been 
applied to the problem of “command” in various 
blends. 

Under Article I, section 8 of the Constitution, 
Congress has the power to declare war, to raise 
and support armies, to provide and maintain 
a navy and to make rules for the government 
and regulation of the land and naval forces. 
Article II, section 2, provides that the President 
shall be Commander in Chief of the Army and 
Navy of the United States. 

From out of those grants from the people must 
flow any and all legal authority possessed by 
the Navy for military command. An examina- 


MAY 1959 





tion of the historical use of this authority is 
pertinent to our understanding naval command 
as it is now exercised. 

In 1798 Congress established the Department 
of the Navy with a Secretary charged with 
“responsibility to execute such orders as he shall 
receive from the President of the United States 
relative to the procurement of naval stores and 
materials and the construction, armament, 
equipment and employment of vessels of war as 
well as all other matters connected with the 
naval establishment of the United States.” In 
1815 it was recognized that the technical advice 
of trained professional naval officers was de- 
sirable, and a Board of Commissioners to advise 
the Secretary was constituted to consist of three 
captains of the Navy to be appointed by the 
President with the consent of the Senate. This 
Board was to be attached to the office of the 
Secretary of the Navy but was not to take from 
the Secretary his control and direction of the 
naval forces of the United States. 

The Board system was found to be inadequate 
and in 1842 a Bureau system was instituted in 
place of the Board of Navy Commissioners. 
This system provided for five bureaus. The 
business of the Navy Department was distrib- 
uted among them in such manner as the Secre- 
tary of the Navy judged expedient and proper. 
While this Bureau system was frequently criti- 
cized for failing to provide a competent agency 
for the preparation of war plans and for failing 
to insure the readiness of the fleet for war due to 
the lack of coordination among them, it was not 
until 1909 that the system was substantially 
altered. In that year the Naval Aide system 
was instituted. 

At this time a proposal for a general staff was 
seriously considered. The staff system was not 
adopted; instead the Naval Aides were given 
the primary duty to advise the Secretary of the 
Navy. The Aides had in themselves no super- 
visory or executive power over the respective 
Bureaus. At the upproach of the war in 1915 
the Naval Aide for Operations evolved into the 
Chief of Naval Operations. The law creating 
the office of the Chief of Naval Operations pro- 
vided that he should, under the direction of the 
Secretary, be charged with the operations of the 
fleet and with the preparation and readiness of 
plans for its use in war. By the end of World 
War I the office of the Chief of Naval Opera- 
tions had been permanently established as the 
center of naval authority under the Secretary 
of the Navy. 
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AT THE BEGINNING of World War Il 
President Roosevelt separated the Commander 
in Chief of the United States Fleet from the 
authority of the Chief of Naval Operations and 
put him in supreme command of the operating 
forces with instructions to organize a staff to 
plan and direct the war operations. This divi- 
sion of authority proved unsatisfactory and in 
1942 Admiral King was appointed to the post 
of Chief of Naval Operations in addition to his 
duties as Commander in Chief of the United 
States Fleet. Thereby a single officer was given 
command of the fleet and coordination of the 
bureaus and offices of the Navy Department. 
After the cessation of hostilities in 1945 a major 
portion of the authority of the combined war- 
time post of Commander in Chief U.S. Fleet and 
Chief of Naval Operations was retained in the 
office of the Chief of Naval Operations. The 
necessity of a Chief of Naval Operations was ac- 
cepted as established. As Admiral Mahan said 
in his book on Naval Administration and War- 
fare, “Divided control means divided responsi- 
bilities ; and that in turn means no responsibility 
or at least one very hard to fix.” 


Just AS THE NAVY had found that it was 
unsatisfactory to have a Board in which there 
was no unifying force, so the Department of 
Defense after a decade of existence found that 
unity of action was unsatisfactory without unity 
of authority. An attempt to resolve this prob- 
lem has resulted in the Defense Department Re- 
organization Act of 1958. 

Incidental to the problem of increasing the 
authority of the Joint Chiefs of Staff came the 
problem of placing them in the proper relation 
to the Secretary of Defense and the Secretaries 
of the Military Departments. The authority of 
the Chief of Naval Operations, of the Chief of 
Staff of the Army and the Chief of Staff of the 
Air Force differed by statutory definition. 

As stated above, the Chief of Naval Oper- 
ations “commanded” the operating forces of the 
Navy. In the Air Force the Chief of Staff 
exercised “command” over the Air Defense 
Command, the Strategic Air Command, the 
Tactical Air Command and such other major 
commands as might be established. He “super- 
vised” all other members and organizations of 
the Air Force. In the Army the Chief of Staff 
“supervised” the members and organizations 
of the Army. The language used in the Reor- 
ganization Act eliminates the semantic “com- 
mand” from the description of the duties of the 





Air 
Ope 
“suy 
reac 
the 


Con 


erci 
org 


Rec 





r Il 
nder 
. the 
and 
ting 
ff to 
divi- 
id in 
post 
> his 
lited 
iven 
' the 
1ent, 
ajor 
war- 
and 
1 the 
The 
S ac- 
said 
War- 
onsi- 
ility 


was 
here 
it of 
that 
inity 
rob- 
t Re- 


’ the 
2 the 
ition 
aries 
ty of 
of of 
f the 


)per- 
f the 
Staff 
fense 

the 
jajor 
uper- 
is of 
Staff 
tions 
eor- 
com- 
f the 





Air Force Chief of Staff and the Chief of Naval 
Operations. In its place is substituted the word 
“supervision”. For the Navy the provision 
reads: “under the direction of the Secretary of 
the Navy, the Chief of Naval Operations and the 
Commandant of the Marine Corps shall ex- 
ercise supervision over such of the members and 
organizations of the Navy and Marine Corps 
as the Secretary of the Navy determines.” The 
Reorganization Act uses this same language to 
describe the duties of the Chiefs of Service of 
the Army and the Air Force. 

The significance in the change of the authority 
of the Chief of Naval Operations from “com- 
mand” of the operating forces to “‘swpervision” 
under the direction of the Secretary of the Navy 
has posed troublesome questions to the Navy. 
How much of the command that the Chief of 
Naval Operations previously possessed was 
taken away and if taken away in whom does it 
now reside? 


IN the Army the Chief of Staff has had only 
supervisory authority since the General Staff 
Bill of 14 February 1903. The Army has been 
satisfied with the authority of the Chief of Staff 
to supervise, but it is organized differently from 
the Navy. During the discussion of the Army 
Organization Act of 1950 in the House Armed 
Services Committee General Collins was testi- 
fying when Mr. Vinson asked him the following 
questions : 


“Mr. VINSON: Then, I might judge from your 
remark you do it anyhow, regardless of whether there 
is any statutory responsibility based on you? 

“General COLLINS: No sir, I have no inherent 
authority. All of the orders in the Army that are 
issued to the field are by direction of the Secretary 
of the Army. That is the way our orders are 
habitually published, on anything of a major char- 
acter. When you get down to a subordinate unit, you 
say by command of General so-and-so. And all of 
the other actions. * * * From Washington are always 
published by direction of the Secretary of the Army.” 


The entire problem of relationships of military 
command and Secretarial authority has revolved 
around the necessity for the civilian control of 
the military. Perhaps nothing has been a 
greater concern in the history of the United 
States than the fear that the government of the 
United States should resolve to a military dic- 
tatorship. There has been a continuing ex- 
amination of the authority of the military. But, 
whether one says that the military has the au- 


thority to command or has the authority only to 
supervise the net result is that all such authority 
by statute and by regulation or directive has 
flowed from the authority of the President of the 
United States as Commander in Chief. His 
agent and immediate subordinate for naval 
affairs had been the Secretary of the Navy until 
the enactment of the National Security Act of 
1947. This Act interjected the Secretary of 
Defense between the President and the Secre- 
tary of the Navy. The basic policy embodied in 
that Act is now stated in the following terms: 


“In enacting this legislation it is the intent of 
Congress to provide a comprehensive program for 
the future security of the United States; * * * to 
provide a Department of Defense, * * * to provide 
that each military department shall be separately 
organized under its own secretary and shall function 
under the direction, authority and control of the Sec- 
retary of Defense; to provide for their unified direc- 
tion under civilian control of the Secretary of Defense 
but not to merge the departments or services; to 
provide for the establishment of unified or specified 
combatant commands, and a clear and direct line of 
command to such commands; * * * to provide for 
the unified strategic direction of the combatant forces, 
or their operation under unified command, and for 
their integration into an efficient team of land, naval, 
and air forces but not to establish a single chief of 
staff over the armed forces nor an overall armed 
forces general staff.” 


THE REORGANIZATION ACT of 1958 rela- 
tive to unified commands provided: 


“with the advice and assistance of the Joint Chiefs of 
Staff the President, through the Secretary of Defense, 
shall establish unified and specified combatant com- 
mands for the performance of military missions, and 
shall determine the forestructure of such combatant 
commands to be composed of forces of the Department 
of the Army, the Department of the Navy, the Depart- 
ment of the Air Force, which shall then be assigned 
to such combatant commands by the departments con- 
cerned for the performance of such military missions. 
Such combatant commands are responsible to the 
President and the Secretary of Defense for such mili- 
tary missions as may be assigned to them by the Secre- 
tary of Defense, with the approval of the President. 
Forces assigned to such unified combatant commands 
or specified combatant commands shall be under the 
full operational command of the commander of the 
unified combatant command or the commander of the 
specified combatant command. All forces not so as- 
signed remain for all purposes in their respective de- 
partments. Under the direction, authority, and 
control of the Secretary of Defense each military 
department shall be responsible for the administration 
of the forces assigned from its department to such 
combatant commands. The responsibility for the sup- 
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port of forces assigned to combatant commands shall 
be vested in one or more of the military departments 
as may be directed by the Secretary of Defense. 
Forces assigned to such unified or specified combatant 
commands shall be transferred therefrom only by 
authority of and under procedures established by the 
Secretary of Defense with the approval of the 
President.” 


In Department of Defense Directive number 
5100.1 of December 31, 1958, the Secretary of 
Defense exercised his statutory authority to de- 
fine the organization relationships in the De- 
partment of Defense and the functions to be 
performed by the military departments. In this 
directive it is provided that the secretary of a 
military department shall be responsible to the 
Secretary of Defense for the operation of such 
departments as well as its efficiency. 


“Orders to the military departments will be issued 
through the secretaries of these departments, or their 
designees, by the Secretary of Defense or under au- 
thority specifically delegated in writing by the Secre- 
tary of Defense or provided by law.” 

“Commanders of unified and specified commands 
are responsible to the President and the Secretary of 
Defense for the accomplishment of the military mis- 
sions assigned to them. The chain of command runs 
from the President to the Secretary of Defense and 
through the Joint Chiefs of Staff to the commanders 
of unified and specified commands. Orders to such 
commanders will be issued by the President or the 
Secretary of Defense, or by the Joint Chiefs of Staff 
by authority and direction of the Secretary of De- 
fense. These commanders shall have full operational 
command over the forces assigned to them and shall 
perform such functions as are prescribed by the 
Unified Command plan and other directives issued by 
competent authority.” 


To the Joint Chiefs of Staff was assigned the 
functions of advisers and military staff in the 
chain of operational command with respect to 
unified and specified combatant commands. To 
the Department of the Navy was assigned the 
responsibility for the preparation of Navy and 
Marine Corps forces necessary for the effective 
prosecution of war except as otherwise assigned 
and in accordance with integrated mobilization 
plans for the expansion of the peacetime com- 
ponents of the Navy and Marine Corps to meet 
the needs of war. The unified and specified 
combatant commands therefore have been re- 
moved from the operational command of the 
military departments and are under the Secre- 
tary of Defense and the Joint Chiefs of Staff. 

In a companion paper, DOD Directive 5158.1 
of December 31, 1958 the Secretary of Defense 
stated “the duties of the chiefs of the military 
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services as members of the Joint Chiefs of Staff 
shall take precedence over all of their other 
duties.” 


IN THE REORGANIZATION ACT the author- 
ity of the Chief of Naval Operations over the 
operating forces was not only changed to “super- 
vise” but in so far as Naval Combatant forces 
were assigned to unified and specified combatant 
commands, his “operational command” was 
placed in the Secretary of Defense to be 
exercised through the Joint Chiefs of Staff. 
On 2 February 1959 the Secretary of Defense 
approved the following definition of “opera- 
tional command.” 


“Those functions of command over assigned forces 
involving the composition of subordinate forces, the 
assignment of tasks, the designation of objectives, the 
overall control of assigned resources, and the full 
authoritative direction necessary to accomplish the 
mission.” 


It must be noted, however, that the National 
Security Act of 1947, as amended by the DOD 
Reorganization Act, is concerned with the uni- 
fied strategic and operational direction of the 
combatant forces. Other functions of com- 
mand, such as administration, discipline, logistic 
support, etc., remain in general within the 
parent military department and remain, if the 
Secretary of the Navy so states, within the com- 
mand prerogative of the Chief of Naval Oper- 
ations. 

In General Order No. 5 of 20 November 1954 
the Secretary of the Navy assigned and dis- 
tributed the authority and responsibility for 
the administration of the Department of the 
Navy. In this Order he assigned to the Chief of 
Naval Operations the following duties among 
others not here pertinent: “(a) the responsi- 
bility for the task of naval command of the 
Department of the Navy except for those areas 
wherein these command functions within the 
task naval command rest with the Commandant 
of the Marine Corps.” 

In General Order No. 9 of 16 November 1955 
the Secretary set forth the organization of the 
operating forces of the United States Navy. It 
is provided therein that the administrative or- 
ganization of units pertaining to the foregoing, 
that is, the units of the operating forces will be 
prescribed by the Chief of Naval Operations. 

In General Order No. 19 of 20 May 1949 the 
relationships of shore activities in the naval 
establishments and functions and duties of cer- 
tain shore commands were set forth. 


(Continued on page 20) 
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OFFICE OF THE JUDGE ADVOCATE GENERAL 
WEST COAST 


CAPTAIN ROBERT D. POWERS, JR., USN* 


HOUGH THE NAVAL service is generally 

aware that “JAG” is the abbreviation for 
the Judge Advocate General of the Navy, many 
persons are apparently puzzled by the abbrevia- 
tion JAGWC. Though the “WC” could be an 
abbreviation of many things, it represents 
“West Coast”, as most people would guess. 

In 1956, upon the recommendation of the 
Judge Advocate General, the Secretary of the 
Navy established the Office of the Judge Advo- 
cate General of the Navy, West Coast. Origi- 
nally located on Treasure Island, this office, now 
at the U.S. Naval Facility, San Bruno, Cali- 
fornia, functions as an integral part of the Office 
of the Judge Advocate General. It is under the 
management of the Director who reports di- 
rectly to the Judge Advocate General and is 
under the military command of the Comman- 
dant, Twelfth Naval District. 

The original order establishing the office 
stated its mission as follows: 


“To process and review courts martial cases as re- 
quired by Article 66(b) and 66(c) of the Uniform 
Code of Military Justice when such cases are tried in 
the geographical areas of the Eleventh, Twelfth, 
Thirteenth, Fourteenth and Seventeenth Naval Dis- 
tricts and in commands in the broad Pacific Ocean 
Area, and to promulgate to the pertinent commands 
the results thereof; to perform such other functions 
as the Judge Advocate General may direct.” 


Pursuant to this authority, the Judge Advo- 
cate General established the West Coast Office. 
Until August of 1958, the office functions were 
limited to processing of court-martial cases. 
On August 28, 1958, the Judge Advocate Gen- 
eral transferred to the West Coast Office the 
Fiduciary Affairs Branch, together with limited 
authority to settle admiralty and tort claims and 
the handling of litigation matters in the area 
indicated above, and hereinafter discussed. 





*Captain Robert D. Powers, Jr., USN, is presently on duty as the 
Director, JAG, West Coast. Immediately prior to this duty Captain 
Powers was the Assistant Judge Advocate General (International and 
Administrative Law), Office of the Judge Advocate General. Captain 
Powers received his LLB degree from the Washington and Lee Uni- 
versity in 1929. He is a member of the Bars of the Commonwealth of 
Virginia and of the U.S. Supreme Court. 


Two BOARDS OF Review sit in the West 
Coast Office, with one additional member as an 
alternate. Cases which are forwarded to the 
office by the convening authority are first proc- 
essed by the Court-Martial Records Branch and 
then assigned to a Board of Review. If the 
accused has not requested appellate counsel, the 
Board proceeds to review the case and renders 
its opinion. In those cases where appellate 
counsel has been requested, copies of the record 
are delivered to the officers designated respec- 
tively as defense and government counsel. De- 
fense counsel prepares and submits his brief of 
alleged errors in the record to the Board with 
copy to government counsel. Government 
counsel then submits his brief sending a copy to 
the defense counsel. At this point, either coun- 
sel may request an oral hearing before the 
Board or submit the case on the brief. If the 
latter action is taken, the Board proceeds to 
consider the case on the brief. Should an oral 
hearing be requested, the Board sets a time for 
the hearing, which is held in the spacious and 
attractive court room at San Bruno. Nearby 
Naval activities are given notice of all oral 
hearings in order that interested persons may 
attend. 

The accused, of course, has the right to be 
represented before the Board by counsel re- 
tained by him. In such case, the individual 
counsel usually works closely with the assigned 
defense counsel in presenting the case. 

After the Board of Review renders its opinion, 
it is printed and the so-called “promulgation 
package” is prepared. This package contains 
notice to interested commands and to the 
accused, together with a receipt for the accused 
to sign and instructions, including forms for 
his use, if he desires to petition the U.S. Court 
of Military Appeals for future review. 

Should he petition, his appellate defense 
counsel at San Bruno will prepare the formal 
petition and assignment of errors. If the 
accused’s petition for review is granted, his 
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appellate defense counsel will prepare and sub- 
mit necessary briefs of the facts and the law 
to the court. 


THE SECRETARY OF the Navy has delegated 
to the Director of the office authority to adjudi- 
cate, settle and approve for payment admiralty 
claims up to $1,000, both claims against and in 
favor of the government. This authority has 
been most helpful in expediting the settlement of 
small admiralty claims arising on the West 
Coast. An Admiralty Branch has been estab- 
lished in the office, which receives and reviews 
admiralty claims recommended for settlement 
by the area Admiralty Officer who advises the 
Director regarding settlement of cases. 

In tort claims cases and claims arising from 
operations of the government, District Com- 
mandants have authority to settle claims up to 
$1,000 except where personal injury is involved, 
or where the total amount of claims from a single 
accident exceeds $1,000. In the latter two cases, 
the Secretary of the Navy has authorized the 
Director to settle claims against the Navy. Pur- 
suant to this authority, a Claims Branch has 
been established to handle claims of this nature 
under the procedures established in the General 
Claims Regulations (Appendix T, NS, MCM, 
1951). 

The Director has also been delegated author- 
ity to authorize delivery of men in a disciplinary 
status to the local civil authorities upon presen- 
tation of a proper warrant, and to authorize the 
production of records under the procedures es- 
tablished in Chapter VII of the 1955 Naval 
Supplement to the Manual for Courts-Martial, 
1951. The Litigation Branch, West Coast, 
handles these matters. Requests are received 
by telephone, letter or message, and reply is 
usually given immediately. Where authority 
is given on the telephone, it is confirmed by a 
speedletter. Whenever request is made for au- 
thority to produce records, it should be accom- 
panied by a statement of the purpose for which 
the records are required, whether such records 
are classified and whether their production will 
in any manner prejudice the interests of the 
United States. Wherever it is practical, the 
records should be reviewed by the District Legal 
Officer or the Command Legal Officer whose 
opinion regarding production should be given. 
Whenever time permits, it is advisable to have 
the request for production of records channeled 
through the District Legal Officer. 
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ONE OTHER FUNCTION of the Judge Advo- 
cate General which is now located at the West 
Coast Office is the appointment and supervision 
of trustees for people in the Navy who have been 
found unable to handle their financial affairs, 
Upon receipt of information that any person in 
the Navy or on the retired list is considered in- 
competent to manage his affairs, the nearest 
Commandant may be requested to convene a 
Board of Medical Officers to report on the per- 
son’s competency. If he is found incompetent, 
an effort is made to find a person who will act as 
Trustee to receive his Navy pay and administer 
it for his benefit. Usually, the next of kin or 
a near relative is chosen. This person is care- 
fully investigated to determine his trustworthi- 
ness and ability. Usually, this investigation is 
carried out by an officer appointed by the Com- 
mandant of the Naval District in which the 
Trustee resides. The Trustee nominated is 
required to execute a surety bond with a cor- 
porate surety. After the investigative report 
and the bond are received, they are reviewed and 
if in order, the Trustee is then appointed and 
the Navy Disbursing Office is instructed to pay 
all money accruing to the incompetent to his 
Trustee. 

The Trustee is required to keep an account of 
money received and expended and make an 
annual report to the Director, Office of the Judge 
Advocate General, West Coast. These accounts 
are audited and where in order, approved. If 
discrepancies or unauthorized expenditures are 
discovered, the Trustee is required to account 
for them immediately. 

A Trustee is authorized to expend money for 
the normal and usual needs of the incompetent 
such as food and lodging, clothing, and reason- 
able recreation. Before he can purchase ex- 
pensive items not necessary for subsistence, 
such as an automobile and television set, a justi- 
fication therefor must be made by the Trustee 
and approval obtained from the Director. 

If, at any time, the incompetent recovers and 
is found capable of handling his affairs, the 
Trusteeship is terminated and the Trustee is 
required to file a final report and pay any sums 
remaining in the trustee account to the person 
entitled to them. Similar action is taken when 
the incompetent dies or a committee, guardian 
or trustee is appointed by a State or Federal 
Court. 


(Continued on page 21) 
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THE RIGHT TO COUNSEL 


DURING — 
CRIMINAL PROSECUTIONS IN THE MILITARY 


By LT WILLIAM LAURENCE CRAIG, USNR* 


E SIXTH AMENDMENT of the Consti- 

tution provides that “in all criminal prosecu- 
tions” an accused is entitled “‘to have the Assist- 
ance of Counsel for his defence.” While it has 
not yet been determined how much of the Bill 
of Rights applies directly to the military,’ the 
Court of Military Appeals has found that the 
right to counsel is so fundamental that it is one 
of the prerequisites of due process of law for 
the military.2 The defendant’s right to counsel 
encompasses the right to hire and consult a 
civilian attorney, the right to consult with mili- 
tary counsel of his own choosing and to be rep- 
resented by him if he is reasonably available, 
and to be assigned a properly qualified military 
counsel to defend at trial and pretrial. 

One of the more difficult questions arises in 
determining at what point the right to counsel 
arises. The United States Supreme Court has 
said that the accused “requires the guiding hand 
of counsel at every step in the proceedings 
against him”. However, court-martial pro- 
ceedings are not formally commenced until 
charges have been filed and it is not until this 
time that there accrues a right to assigned mili- 
tary counsel.t At the “police investigation” 
stage of the proceedings the necessity for the 
skilled hand of a lawyer to protect the accused 
from procedural difficulties with which he can- 
not cope is not absolute and there is no provi- 
sion for the assignment of counsel. The job of 
the lawyer at that stage is to prevent abuses of 





*Lieutenant William Laurence Craig, USNR, is presently on duty as 
Appellate Defense Counsel, Office of the Judge Advocate General. 
Lieutenant Craig received his BA from Williams College in 1954 
and his LLB cum laude from the Harvard University Law School 
in 1957. He is a member of the bar of the State of New York and 
of the Court of Military Appeals. 

. Compare Henderson, Courts-Martial and the Constitution: The 
Original Understanding, 71 Harv. L. Rev. 293 (1957) with Weiner, 
Courts-Martial and the Bill of Rights: The Original Practice, 
72 Harv. L. Rev. 1, 266 (1958). 

. United States v. Clay 1 USCMA 74, 1 CMR 74. 

- Powell v. Alabama, 287 U.S. 45 (1932). 

. United States v. Moore 4 USCMA 482, 486; 16 CMR 56. 
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process which are elsewhere prohibited. The 
lawyer’s advice can make meaningful to the ac- 
cused his right to remain silent as authorized 
by Article 31, UCMJ and his presence will in- 
hibit the use of forbidden investigative tech- 
niques such as prolonged interrogation, threats, 
or harassment. 


WHILE IT IS true that the government has no 
duty to assign a lawyer before charges are filed 
there is a duty to allow defendant to consult with 
an attorney of his own choice. In United States 
v. Rose * the defendant was picked up by ONI 
agents and questioned for a period of four hours 
before giving a confession. : During this period 
he repeatedly asked whether he could see a 
lawyer and was told that he could not. The 
Court of Military Appeals found that refusal to 
allow consultation with an attorney was error 
which rendered the accused’s statement inad- 
missible. In addition to consulting civilian 
counsel the accused appears to have a qualified 
right to obtain legal advice from available mili- 
tary legal sources. In United States v. Gunnels ® 
defendant, an Air Force Captain, was inter- 
rogated by the OSI concerning several offenses. 
Pursuant to his request he was released to con- 
sult with either the Staff Judge Advocate or 
with a Lieutenant in that office who had 
previously represented accused at a pretrial 
investigation. 

Advice from the legal office proved unobtain- 
able for the Staff Judge Advocate had advised 
his entire staff that no information was to be 
given until after charges had been preferred and 
that if the “front office gets wind” of any assist- 
ance to the accused, “heads will roll”. The Court 
held that the failure to advise the defendant that 
he had a right to civilian counsel, although not 
to appointed defense counsel, constituted re- 
versible error. As the Court stated, after 


5. 8 USCMA 441, 24 CMR 251. 
6. 8 USCMA 130, 23 CMR 354. 
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drawing an analogy to the right to counsel in 
administrative proceedings : 


“We, therefore, strongly condemn the practice, which 
appears to be common in the military, of telling a 
suspect that he cannot consult with counsel in con- 
nection with an interrogation by enforcement agents. 
A suspect has no right to the appointment of military 
counsel, but he most assuredly has a right to consult 
with a lawyer of his own choice or with a Staff Judge 
Advocate. Cf., Rule 5(b), Federal Rules of Criminal 
Procedure. We also condemn, therefore the Staff 
Judge Advocate’s order to his assistants to refrain 
from advising the accused if he sought their counsel.” * 


In Gunnels and Rose it was held that a con- 
fession following deprivation of the right to 
consult counsel was barred from receipt in 
evidence. While it would at first appear that 
these cases set forth a rigid rule that any inter- 
ference with the right to counsel during the 
“police investigation” stage will bar the eviden- 
tiary use of any statements obtained, a later case 
would consider deprivation of the right to 
counsel as only one factor in determining the 
voluntariness of the statement. In United 
States v. Melville,’ a suspect had secured civilian 
counsel who accompanied him to the Criminal 
Investigation Detachment office, but who was 
not allowed to attend the actual interrogation of 
the accused at which an incriminating statement 
was obtained. The court held that in view of 
the brief period of interrogation combined with 
a proper Article 31 warning and the absence of 
threats or inducements it was clear that the 
statement was voluntary. Therefore, the Court 
specifically declined to rule on the right to 
counsel issue although it was stated in passing: 


“We do not, however, wish to be understood in any 
manner as placing our approval on the practice of 
excluding the presence of individually retained 
counsel from an interrogation prior to the preferral 
of charges”.” 


The holdings of these three cases can be rec- 
onciled. Gunnels and Rose hold, in accordance 
with a federal case on the subject,” that the 
prejudicial effect of false legal advice given by 
representatives of the government will not be 
allowed to stand. In Melville, if there was any 
denial of the right to counsel, it did not prejudice 
the rights of the defendant as the confession was 
held to be voluntary, and not the result of inter- 
ference with right to counsel." 

7. Id. at 134. 

8. 8 USCMA 597, 25 CMR 101. 

9. Id. at 600. 

10. Von Moltke v. Gillies, 332 U.S. 708 (1948). 


11. See United States v. Wheaton, 9 USCMA 257, 26 CMR 87 (¢on- 
viction reversed where OSI Agents advised that there was no right 
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A COMPARISON OF THE three cases in. 
volving right to counsel at the “police investiga- 
tion” stage of criminal proceedings indicates 
that the extent of the right and the effect of its 
denial are not as yet fully developed. As a 
minimum, however, a defendant should be ad- 
vised of his right to employ and consult with 
civilian counsel. It is good practice to allow 
consultation with a designated member of the 
legal office so that a defendant may be fully 
apprised of his rights during the interrogation. 

The next step to be taken in a case which is 
to be referred to a general court-martial will be 
to hold a thorough and impartial formal investi- 
gation as required by Article 32, UCMJ. Ina 
recent case it was held that the defendant must 
be assigned an attorney certified as trial or 
defense counsel under the provisions of Article 
27(b), UCMJ.% However, the accused may 
waive this right at pretrial or be presumed to 
have waived the earlier procedural defect by 
failure to make proper objection at the court- 
martial.“ An attorney appointed for the Article 
32 investigation has duties similar to those of 
defense counsel at trial and if his ability to 
effectively represent the accused is impaired by 
an order not to communicate with prosecution 
witnesses or if he is not given a copy of the 
charges the error infecting the proceedings is 
such as to require reversal.** 

In a special court-martial the accused has a 
right to be assigned an officer, not a lawyer, as 
a defense counsel. He may also be represented 
by a civilian attorney of his own choice or he 
may request a particular officer to serve as indi- 
vidual military defense counsel. This officer, 
whether qualified as an attorney or not will be 
detailed to assist the defendant if he is reason- 
ably available. 

In a general court-martial the accused must 
be assigned a military lawyer with the qualifica- 
tions set forth in Article 27(b), UCMJ. It is 
reversible error to allow an officer who is not a 
lawyer to represent a defendant at a general 
court-martial.** It is considered that the stakes 
involved in a general court are so high that it 


(Continued on page 22) 





to counsel during interrogation); United States v. Cadman, 10 
USCMA 222, 27 CMR 296 (1959) (Denial of right to counsel 
during interrogation on Saturday did not render Sunday’s con- 
fession involuntary) ; see also Crooker v. California, 357 U.S. 433 
(1958). 

12. United States v. Tomaszewski 8 USCMA 266, 24 CMR 76. 

13. United States v. Mickel 9 USCMA 324, 26 CMR 104; United 
States v. Reynolds, 9 USCMA 3828, 26 CMR 108. 

14. United States v. DeLauder 8 USCMA 656, 25 CMR 160. 

15. United States v. Knaskouskas, 9 USCMA 607, 26 CMR 387. 
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LEGISLATION TO AMEND THE UCM) 


Department of Defense Proposals 


by 


CDR JAMES C. PULLIAM, USNR* 


INCE THE ADVENT of the Uniform Code 
of Military Justice in 1951, a vast number 
of changes for its administration have been pro- 
posed. With the passing of May 1, 1959, the 
Code will have been in effect for eight years 
without change. Such a record of tenure would 
indicate that the original legislation leaves little 
to be desired—actually, that is not the case. 
The democratic process for changing existing 
legislation is often slow, particularly when the 
subject matter is as controversial as is military 
justice. 

A “Code Committee’, consisting of the Court 
of Military Appeals and the Judge Advocates 
General, is required by law to meet annually 
and, among other things, make recommenda- 
tions for amendments of the Code to the Senate 
and House Committees on Armed Services. 
The first such amendments originated from the 
Code Committee in September, 1953. The 
“legislative administrative process” took over 
the Code Committee’s recommended amend- 
ments and a coordinated Department of Defense 
proposal to amend the Code was submitted to 
the Congress on May 18, 1955. This proposal 
was introduced in the House of Representatives 
as H.R. 6583. Extensive hearings on this bill 
were conducted by a Sub-committee of the 
House Committee on Armed Services in March 
and April, 1956. The bill was supported by the 
military departments, the New York Bar 
Association, and in part by the Court of Military 
Appeals. The Court was opposed to several of 
the proposed changes and the American Legion 
violently opposed the entire bill. No further 
action was taken by the Congress and the bill 
died with adjournment. 


The original recommended amendments were 
revised to eliminate those provisions which were 
objectionable to the Court of Military Appeals 
and after coordination, were resubmitted by the 
Department of Defense in November 1957 to the 





*Commander James C. Pulliam, USNR, is presently on duty in the 
Office of Legislative Liaison. Commander Pulliam received his LLB 
from the Columbus University in 1947. He is a member of the bar 
of the District of Columbia. 


85th Congress; however, the proposal was not 
introduced or considered by the Congress. An 
identical proposal was submitted by the Depart- 
ment of Defense to the 86th Congress and has 
been introduced as H.R. 3387. The Chairman of 
the House Armed Services Committee has 
appointed a Special Sub-Committee to consider 
H.R. 3387 and it is anticipated that hearings will 
commence in the spring of 1959. 

The objective of the Department of Defense 
legislative proposal is to effect procedural 
changes in the Uniform Code of Military Justice, 
none of which materially affects the substantive 
rights of the accused, and which, if enacted, will 
improve the administration of military justice. 
A review of the Defense proposed changes to 
the Uniform Code indicates that they are in- 
tended to remedy only existing procedural 
inadequacies and that only changes which should 
be non-controversial have been included. The 
principal features of the proposed legislation 
follow. 


SINGLE-OFFICER COURTS 


Tuts IS A NEW provision which would per- 
mit an accused to request and, if the convening 
authority consents thereto, be tried before a 
single qualified officer instead of a multiple- 
member special court-martial. The adoption 
of such a procedure will result in a reduction of 
both time and manpower normally expended in 
trials by special courts-martial. The rights of 
the accused in such cases are protected by the 
requirement that the officer acting as a special 
court-martial have the basic qualifications of 
a law officer, certified as qualified for that duty 
by the Judge Advocate General. The accused 
would be informed of the person’s name prior 
to requesting such a court. 


RECORDS OF TRIAL 


AT THE PRESENT TIME, the use of a sum- 
marized record of trial is permitted in trials 
by special courts-martial when the accused is 
acquitted of all charges and specifications or 
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when the sentence does not extend to a bad- 
conduct discharge. On the other hand, all 
records of trial by general courts-martial are 
complete verbatim accounts of the proceedings 
thereof, even though the sentence is one which, 
if adjudged by a special court-martial, could be 
summarized. The proposed change would cor- 
rect this situation by providing for a complete 
verbatim record in only those cases in which 
sentence adjudged includes a bad-conduct dis- 
charge or is more than that which could be 
adjudged by a special court-martial. 


REVIEW OF RECORDS OF TRIAL 


THE PRESENT LAW requires all general 
court-martial cases to be forwarded to the Judge 
Advocate General even though the sentence of 
the court is such that, if adjudged by a special 
court-martial, the record of the special court- 
martial would not have been so forwarded. 
The proposed bill provides that general court- 
martial cases in which the sentence as approved 
does not include a bad-conduct discharge or 
does not exceed a sentence that could have been 
adjudged by a special court-martial shall be 
transmitted and disposed of in the same manner 
as similar special court-martial cases. 

Currently the Code requires that all sentences 
extending to a punitive discharge or confinement 
for one year or more be reviewed by a board of 
review. The proposed legislation provides that 
cases now required to be reviewed by a board 
of review only because the sentence includes a 
punitive discharge or confinement for one year 
or more will be examined in the Office of the 
Judge Advocate General in accordance with 
Article 69, rather than by a board of review, if 
the accused pleaded guilty and if he stated in 
writing that he does not desire review by a board 
of review. The enactment of this provision 
would materially lessen the number of cases 
which need to be reviewed by boards of review 
and will thereby diminish the over-all time re- 
quired to process court-martial cases. As this 
procedure upon review would be employed only 
in those cases where the accused has pleaded 
guilty, it is considered that his substantial rights 
will not be prejudiced thereby. 

Presently the Judge Advocate General is re- 
quired to refer Article 69 cases to a board of 
review for corrective action when he finds all 
or part of the findings or sentence incorrect in 
law or fact. Ina great many cases, the irregu- 
larities concerned involve matters well settled 
in the law, and in those cases the board of re- 
view’s action amounts to no more than the appli- 
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cation of those well-settled principles. This 
situation results in an unnecessary burden on 
the boards of review and unduly increases the 
time required to process court-martial cases, 
To eliminate this unnecessary reference to a 
board of review, the proposed legislation author. 
izes the Judge Advocate General to correct the 
irregularity or injustice, vesting in him the same 
powers and authority with respect to those cases 
that a board of review has. The Judge Advocate 
General remains authorized to refer any Article 
69 case to a board of review in his discretion, 
and it is required that any finding or sentence 
incorrect in law or in fact be corrected either 
by a board of review or by the Judge Advocate 
General. 


POWERS OF THE JUDGE ADVOCATE 
GENERAL 


IT IS PROPOSED that the Judge Advocate 
General be authorized to dismiss the charges 
when the Court of Military Appeals or the board 
of review orders a rehearing which the Judge 
Advocate General finds impracticable. It is 
believed that the Judge Advocate General is, 
in many cases, in the best position to dismiss 
the charges himself or to determine whether or 
not a rehearing is impracticable. Thus, the 
administrative necessity of forwarding the 
record to the convening authority would, in 
many cases, be eliminated. 


EXECUTION OF SENTENCES 


CURRENTLY, ABOUT 407 days elapse be- 
tween the date an accused is tried by court- 
martial and the date his sentence is ordered 
executed after review by the United States 
Court of Military Appeals. As a result, many 
prisoners complete confinement before their 
cases have been completely reviewed. Further, 
since an unsentenced prisoner is not subject to 
the same treatment as a sentenced prisoner, the 
administration of confinement facilities is un- 
duly complicated. In some instances, delays in 
completion of the required review have led to 
complex administration problems and loss of 
morale. Consequently, the proposed legislation 
provides that a convening authority may order 
executed all portions of a sentence except that 
portion involving dismissal, dishonorable or 
bad-conduct discharge, or affecting a general or 
flag officer, thus eliminating the differences be- 
tween sentenced and unsentenced prisoners. No 
sentence extending to death may be executed 
until approved by the President, although the 
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proposed legislation will remove an anomalous 
result under the present code by providing that 
an accused sentenced to death forfeits all pay 
and allowances, and that the forfeiture may be 
made effective on the date the sentence is ap- 
proved by the convening authority. 


NEW TRIAL 


To BETTER PROTECT the rights of an 
accused, the proposed legislation extends the 
time within which an accused may petition for 
a new trial from one to two years from the date 
the convening authority approves the sentence. 
Further, the board of review, the United States 
Court of Military Appeals, and the Judge Advo- 
cate General would be permitted to grant more 
comprehensive relief than is now possible. 


VOTINGS AND RULINGS 


THE PROPOSED BILL provides that a law 
officer shall rule with finality upon a motion for 
a finding of not guilty. It is considered anoma- 
lous to allow the lay members of a court-martial 
to over-rule the law officer on a question which 
is purely an issue of law. 


PUNITIVE ARTICLES 


THE PRESENT CODE does not provide specific 
statutory authority for the prosecution of bad- 
check offenses. The proposed legislation adds 
an additional punitive article which contains 
provisions similar to the bad-check statutes of 
the District of Columbia and the State of Mis- 
souri, including a provision that a failure to pay 
the holder of a bad check the amount due within 
five days shall be prima facie evidence of an 
intent to defraud or deceive. One of the difficul- 
ties arising under existing law is the necessity 
to prosecute bad-check offenses under one of 
three separate Articles (121, 133 or 134), none 
of which may be considered as a bad-check 
statute. Because of technical difficulties that 
arise as a result of the unfortunate pleading of 
the wrong article, an obviously guilty person 
sometimes escapes punishment. 


NONJUDICIAL PUNISHMENT 


GoobD MILITARY DISCIPLINE requires 
that a commanding officer be given greater au- 
thority in imposing nonjudicial punishment. 
Consequently, the proposed legislation provides 
that a commanding officer in a grade of major 
or lieutenant commander or above may confine 
any enlisted member of his command for a 
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period of not more than seven days, or impose a 
forfeiture of one-half of one month’s pay. 
Under Article 15, officers may be punished for 
minor offenses, such as traffic violations, by 
imposition of forfeitures, and they are there- 
after not handicapped professionally by a trial 
by court-martial. However, in order to achieve 
an effective monetary punishment for enlisted 
members in similar cases, it is necessary to re- 
sort to a trial by court-martial, resulting in a 
permanent black mark on the enlisted member’s 
record in the form of a conviction by court- 
martial. The change contemplated by the pre- 
posed legislation would permit prompt and effec- 
tive disposition of such minor offenses. 

An officer’s present and future value within 
his command is seriously and permanently im- 
paired by the publicity attendant to trial by 
court-martial. When such an event occurs, 
prompt transfer of the officer after trial is 
imperative, regardless of the outcome. Such 
a procedure is costly in time, money and man- 
power. It is believed to be essential that com- 
manding officers retain their present power to 
try officers by special court-martial as excep- 
tional circumstances warrant. It is considered 
desirable to increase the punitive powers of 
Article 15 so that an adequate punishment can 
be imposed upon an officer for a relatively minor 
offense. To do this it is proposed that a com- 
manding officer exercising general court-martial 
jurisdiction may impose on an officer or warrant 
officer of his command forfeiture of one-half of 
his pay for two months instead of one month as 
now provided in the code. 


CONFINEMENT 


To FACILITATE ADMINISTRATION of con- 
finement facilities under the United Nations or 
other allied commands, the proposed legislation 
authorizes the confinement, in United States 
confinement facilities, of members of the armed 
forces of the United States with the members of 
the armed forces of friendly foreign nations. 


CONCLUSION 


FROM THE PROPOSED legislation it is ap- 
parent that the majority of the proposed 
changes are intended to speed the disciplinary 
process without reducing in the smallest amount 
the salient features of the Code that protect the 
rights of the individual. The end result will be 
a savings in time, money, and manpower which 
can be devoted to preparedness, the primary ob- 
jective and mission of the armed services. 
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The prognosis for enactment of at least some 
of the above amendments by the present Con- 
gress is considered excellent. The crystal ball 
doesn’t tell exactly what amendments will be 
made, but the eight years existence of the Code 
indicates the time is ripe. It is indicated that 
the Department of Defense proposal will be sup- 
ported by the American Bar Association and the 
New York State Bar Association. Some op- 
position can be expected again from the Ameri- 
can Legion which has presented its own amend- 





ments, introduced as H.R. 3544.1. While the 
American Legion proposal is not materially in- 
consistent with the Department of Defense pro. 
posal, it would seem logical that they would 
favor their own proposal as opposed to the De. 
fense proposal. It has been recommended that 
the American Bar Association support the en- 
tire Defense proposal and also that it support 
certain basic objectives of the American Legion 
proposal which are not inconsistent therewith: 





1. The main provisions of H.R. 3544 would: (a) divest special courts- 
martial of authority to adjudge punitive discharges; (b) authorize 
defense counsel for summary courts-martial; (c) abolish the presi- 
dent of a General court concept; (d) make the Judge Advocates 
General responsible only to the Secretary of Defense; (e) make 
law specialists responsible only to the Judge Advocate General; 
(f) transfer Boards of Review to the Office of the Secretary of 
Defense; (g) limit jurisdiction of courts-martial in the U.S. in 
peace time; (h) vest all procedural courts-martial rule-making 


powers in COMA; (i) require a law officer for all special courts- 
martial; (j) require summary courts-martial be a qualified law 
officer; (k) empower the law officer to rule finally on all ques- 
tions except insanity; (1) provide for separate promotion lists, 
selection boards, and distinctive insignia for law specialist; and 
(m) empower COMA to determine controverted questions of fact. 
2. The Special Committee on Military Justice, ABA, recommends 
support of provisions (a) through (h) listed in note 1. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Discharge and reenlist Piel 
allowance 


@ Asecond set of orders issued to a Navy member which 
ordered him to a new ship for duty after he had 
received an original set of orders detaching him from 
another ship for discharge and directing his transfer to 
a separation center may not be considered together as a 
transfer from the former ship to a new ship for disloca- 
tion allowance purposes. The second set of orders may 
be regarded only as authorizing a change of station 
from the member’s home to the new ship for which no 
dislocation allowance is payable. CompGen Decision 
B-135627, 3 December 1958 


MILITARY PERSONNEL—Retired pay—Reservists—Retention on 
active duty after qualification for retired pay under 10 U.S. Code 
1331 


@ The authority vested in the Secretaries of the mili- 
tary services under 10 U.S.C. 676 to retain members on 
active duty after they have qualified for retired pay 
under chapter 67 of Title 10 of the U.S. Code is broad 
enough to permit the retention on active duty of mem- 
bers of reserve components who were retained on active 
duty solely to establish eligibility for retired pay under 
10 U.S.C. 1331 (authorizing payment of retired pay to 
reservists for non-regular service). Further, active 
duty performed after qualification by reason of age and 
service for retired pay may be credited for retirement 
under 10 USC 3911 (authorizing retirement of reserve 
or regular commissioned officers of the Army for twenty 
years or more of service.) CompGen Decision B-137737, 
9 December 1958 
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MILITARY PERSONNEL—Pay—Active duty—Grade or rank— 
Higher reserve grade 


@ An officer of the United States Army retired for 
disability who was recalled to active duty in the grade 
currently held in the Army (colonel) but who held the 
higher reserve rank of major general which was recog- 
nized in an amendatory order may not be regarded as 
having been called to or as serving on active duty in the 
higher grade. Even though the higher grade may be 
considered in the computation of retired pay, it does 
not entitle the member to active duty pay and allowances 
based on the higher grade, and the amendatory orders 
may not be regarded as a promotion, but merely as a 
recognition of the higher grade for retired pay purposes. 
CompGen Decision B—137685, 28 November 1958 


MILITARY PERSONNEL—Mileage—Government conveyance—Ex- 
pense reimbursement 


@ The use by an Air Force officer on official travel of 
an aircraft which was loaned by the Department of the 
Air Force to the Air Force Academy Aero Club, when 
the club was given full operational control of the air- 
craft, constitutes the use of a Government conveyance 
within the meaning of paragraph 4203-3A of the Joint 
Travel Regulations. That paragraph authorizes pay- 
ment of monetary allowance in lieu of transportation for 
use of commercial or privately owned transportation 
and precludes such allowance for use of Government 
conveyances. However, amounts paid by the officer for 
gas and other necessary expenses may properly be re- 
imbursed if supported by receipts. CompGen Decision 
B-137336, 17 November 1958. 


(Continued on page 19) 
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LEGAL ASSISTANCE NOTES 


The Infernal Machine 


|N A PERIOD of around fifty years the automobile has 
grown from a carriage on wheels which chugged along 
at the fantastic speed of twenty miles an hour to a roar- 
ing monster of four barrel carburetor and chrome plated 
gizmos which has been declared in many states to be a 
“dangerous instrumentality.” At the same time it has 
grown from 2 luxury item to a “necessity of life” for a 
great many people. The increased power under the 
hood, the congested conditions of almost all highways 
and streets and the physical and mental condition of 
many drivers has made driving almost a calculated risk 
in many areas. The number of injuries and deaths di- 
rectly or indirectly attributable to the use of automobiles 
is shocking. The fact that in a great number of cases 
the innocent law-abiding persons are the ones injured 
or killed is tragic. Even more tragic is the number of 
instances where the families of those maimed or killed 
end up with no financial help and must begin building 
their lives over again. This is true because the person 
causing the accident had no insurance and was not other- 
wise financially responsible. The fact that the person 
responsible for the accident may lose his driving privi- 
leges, may suffer mental torture himself, and may even 
spend some time in jail is little solace to the other injured 
person or to his surviving wife or children. While money 
cannot replace a leg or a life, it has in many cases 
smoothed the bumps in the road of rehabilitation. 


Topay, ANY person who cannot afford liability in- 
surance on his automobile cannot really afford to own an 
automobile. Here are two examples of what can happen 
to you in the event of an accident where the insurance 
plays an important part. 

W. T. Dore, age 23, married, one child, owns a 1956 
automobile. He scraped together all the cash he could 
to buy the car, and felt he could not afford another $100 
for liability insurance. Coming home from work one 
night, the lights of an oncoming car temporarily blinded 
him, and he struck and seriously injured a pedestrian 
walking on the shoulder of the road. The pedestrian, 
a local businessman out walking his dog, had a wife and 
three children. W. T. had not been drinking and had 
had not been speeding, but he was tired and in a hurry 
to get home and had just gotten careless for a moment. 
He spent the rest of the night in jail because he had 
no money for bond. At the trial W. T. was acquitted 
on criminal charges, but civil suit was later filed against 
him for $50,000 damages. Meanwhile his driver’s li- 
cense and registration were suspended by the State since 
he could not meet the requirements of the financial re- 
sponsibility law. He transferred title to the car to his 
wife and she had to take him to work every day and pick 
him up, or he had to catch the bus. W. T. managed 
to borrow enough money to employ an attorney, but 
at the trial the injured man was awarded $10,000 


damages. W. T. had nothing to pay the judgment with 
and was already in debt. He finally made arangements 
to pay the judgment in installments (which would keep 
him and his family from accumulating anything them- 
selves for years) but could not get his operator’s license 
back until he could furnish proof of future financial re- 
sponsibility. To do this he finally got minimum cov- 
erage from an Insurance Company, but at rates higher 
than he would originally have had to pay. All of this, 
in the meanwhile, had made his wife a nervous wreck. 

James Hatch, in similar circumstances, had the same 
thing happen to him; however, he had liability insurance 
with a reputable company. Under the terms of his pol- 
icy the company arranged his bond, and the adjuster 
talked the whole situation over with him. He did not 
lose his driver’s license and registration because he was 
able to“present to the State the required proof of finan- 
cial responsibility. After the criminal trial his insur- 
ance carrier’s adjusters and attorneys completely took 
over. Suit was never actually filed, and he never had 
to go to court because the company settled the claim on 
an agreeable basis. The Insurance Company even con- 
tinued to insure James because the facts of the case were 
not such that they felt they had to cancel his policy as 
a bad risk. 


AUTOMOBILE LIABILITY insurance nowadays is a 
necessity. It is required for your own protection and 
for the protection of the innocent person whom you may 
unintentially injure. There seems to be a tendency to- 
ward larger and larger judgments in negligence cases, 
particularly in certain areas of the country, so prudence 
demands that more than the minimum amount be car- 
ried. Dollars-and-cents-wise it does not cost much 
more to carry protection up to $50,000 each person and 
$100,000 each accident for personal injury than it does 
to carry $5,000 and $10,000. 

The person who finds himself in the so called “poor 
risk category” frequently finds it difficult or impossible 
to get a local company to write an insurance contract. 
In such event the “home town” agent who knows you or 
your family may be helpful in arranging reasonable in- 
surance coverage. Failing this, one can usually get a 
company assigned to cover him by making proper appli- 
cation to the state in which he is living or in which his 
automobile is registered. In this event the rates will 
be higher but the protection will be there. 

A final suggestion: When you get your policy, read it 
carefully to see just what coverage you have and what 
exceptions are contained in the policy. It will be hard 
to translate, but you should work it out sentence by sen- 
tence if necessary. 

LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 
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The purpose of this column is to help you keep abreast of current 


trends in military justice. To accomplish this purpose, digests have 
been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial 
proceedings. 


PRETRIAL INVESTIGATION—Statements must be made under oath. 


@ In United States v. Samuels, 10 USCMA 206, 27 CMR 
280, the court held that the Article 32 investigation op- 
erates as a discovery proceeding for the accused and 
stands as a bulwark against baseless charges. It is ju- 
dicial in nature. But it is ex parte in that the Govern- 
ment is not formally represented as a party. (The rec- 
ord of this case showed that certain witnesses did not 
appear before the investigating officer who considered 
them to be unavailable.) Article 32 does not require 
the investigating officer “to decide difficult legal ques- 
tions.” Nor does it require him to adhere to the strict 
rules of evidence. While unavailability affects the ac- 
cused’s right to cross-examine, it does not preclude the 
investigating officer from considering the statements of 
the witnesses. Both Article 32 and the Manual point to 
at least one limitation, namely, that the statement must 
be made under oath or affirmation. Therefore, the state- 
ment of a witness may be considered by the investigating 
officer only if it is supported by oath or affirmation. 
(Judge Latimer dissented.) 


GENERAL ORDERS—tTrial counsel conduct improper—C t on 
accused's silence—Self-incrimination. 

@ In United States v. Skees, 10 USCMA 285, 27 CMR 
359, the accused was found guilty of failure to obey cer- 
tain orders directing him to perform K.P. duties. Dur- 
ing the trial the defense counsel attempted to show that 
the accused lacked the opportunity to obey the order by 
cross examining a witness for the prosecution as to what 
the accused had said when he was given the command. 
The trial counsel objected to this line of questioning 
stating “if the accused wants to come in court and show 
that he had a good reason and explain why he did not 
obey the order, that is his prerogative.” In his closing 
argument, the trial counsel reiterated that “it was for 
* * * [the accused] to say” why he did not obey the 
order. 

The court held that the remarks of the trial counsel 
constituted error as they called upon the accused to tes- 
tify on the merits of the case. “The trial counsel cannot 
either directly or indirectly indicate to the court that the 
accused should or must testify [citing United States v. 
Allinder, 9 USCMA 575, 26 CMR 355, 58 Chron Ltr 32/7 
(1958)]. Even in face of compelling evidence of guilt 
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CMR DIGESTS 


the trial counsel in his statement that “it was for * * * 
[the accused] to say why he did not obey” prevented the 
defense from ascertaining, from the government witness, 
the accused’s explanation for his failure to obey. “Thus, 
the unmistakable import of the prosecutor’s statement 
is that the accused’s failure to testify should be con- 
sidered against him. As a result the testimony that the 
accused ‘couldn’t’ obey the order is unfairly discredited.” 


GENERAL ORDERS—Presumption of knowledge—What constitutes 
@ major command. 

@ In United States v. Tinker, 10 USCMA 292, 27 CMR 
366, the accused pleaded guilty to violating a lawful 
general order promulgated by the Commander, U.S. 
Forces, Azores. Laid under Article 92(1) the specifica- 
tion did not allege that the accused had knowledge of the 
order. The accused appealed the conviction contending 
that the Commander was not competent to issue a Gen- 
eral Order within the meaning of Article 92(1), and 
consequently, knowledge was an element of the offense 
of violating the order in question. 

In its decision that the mentioned commander was 
competent to issue a General Order within the meaning 
of Article 92(1) so that it was not necessary for the 
specification to allege scienter the court stated: “Here, 
the problem is to determine whether the commander pro- 
mulgating the order is within or outside the class of 
major commanders authorized to issue general orders. 
* * * [T]he upper level of competent commanders is ‘at 
least those commands which are major commands and 
only one step removed from the Departments of the 
Army, Navy, and Air Force, and the Headquarters of 
the Marine Corps and Coast Guard’ [citing United 
States v. Stone, 9 USCMA 191, 25 CMR 453, 58 Chron 
Ltr 16/8 (1958)]. * * * [A]juthority to issue general 
orders [also] extends to ‘the commander of a post, ship, 
or station’ [citing United States v. Snyder, 1 USCMA 
423, 4 CMR 15, 52 Chron Ltr 118 (1952)].* * * A 
commander of an area command within this class ordi- 
narily has such duties, responsibilities, and personnel 
under him as to indicate that he prima facie occupies ‘a 
substantial position in effectuating the mission of the 
service’ [citing United States v.. Brown, 8 USCMA 516, 
25 CMR 20, 58 Chron Ltr 1/15 (1958)]. Another indi- 
cation of a ‘substantial position’ in the military establish- 
ment is the possession of authority to exercise general 
court-martial jurisdiction. * * * A commander who has 
general court-martial authority occupies a high position 
in the enforcement of discipline and the administration 
of justice.” 

The court concluded that the mentioned Commander 
was a major command within the meaning of Article 
92(1). 
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THE TAX SHELTER 


Reporting Your Travel Expenses 


As A RESULT of a recent Internal Revenue Ruling, 
members of the uniformed services may now use a new 
easy method of reporting the mileage and per diem al- 
lowances received for their official travel. Prior to this 
ruling the taxpayer serviceman has had to make an 
accounting in his federal tax returns for travel and 
transportation. This is because per diem and mileage 
are a part of the gross income. 

Beginning with the returns for 1958, any employee 
“who accounts to his employer for travel and transporta- 
tion” need not list his travel and transportation allow- 
ance expenses in making his return. Unless a service- 
man desires to claim a deduction for excess expenses, he 
need only check the box in item 8, form 1040A or check 
“yes” to the questions on page 1 of form 1040 which re- 
late to the “allowances or expenses charged by the em- 
ployer”. Should the travel allowance exceed expenses, 
the excess, of course, should be listed on line 5, page 1 
of form 1040 labeled “excess reimbursements”. No 
other listings or expenditure data is now required. 

Now about the excess expenses. It is no trick to 
spend the entire amount of mileage and per diem allow- 
ances. In fact, they practically spend themselves. It 
is much more difficult to hold expenses to the allowances. 
The wise serviceman will keep track of when, where and 
how they went—not only for tax purposes but for per- 
sonal budgets as well. 

If a serviceman taxpayer desires to claim a deduction 
for his excess expenses he, of course, may do so. In 
this event he must list all allowances and, in addition, 
the actual ordinary and necessary expenses for his offi- 
cial travel. Excess expenses can then be deducted be- 
fore entering wages on line 5, page 1 of form 1040. 


Now WHAT IS official travel? An officer generally 
has but one employment during his service career and 
can be expected to be deployed in many areas of the 
world. His travel includes that performed on change 
of station, as well as the full periods of temporary duty 
enroute or on temporary additional duty away from 
his permanent station. Travel status for tax purposes 
begins on departure from his permanent station and ends 
upon his return or upon arriving at the new station. 
It does not include leave taken enroute or leave taken 
after arriving at his new permanent station. (That 
week or more you and your family spend in a hotel while 
looking for a house at the new station does not constitute 
travel status.) 

If sent abroad for temporary additional duty the 
entire period away may be counted as travel. If, how- 
ever, the foreign station becomes your permanent duty 
station, the Internal Revenue Service has held that you 
may not deduct expenses for meals and lodging abroad 


even though your family was not allowed to accompany 
you. 

Mess bills afloat may be deducted as travel expenses, 
while on permanent duty afloat, for the period that the 
ship is away from its home port, providing the voyage 
is of substantially longer duration than an ordinary 
day’s work and during which the duties require one to 
obtain necessary sleep while away from such home port. 
The principle of this ruling applies equally to air squad- 
ron personnel when away from the squadron’s home base. 
Ordinary and necessary traveling expenses in excess of 
allowances for such travel are deductible. The deduc- 
tion need not be offset by basic subsistence allowances. 

Transportation expenses are also allowed for one day 
trips, such as performed by an officer under orders to 
inspect and superintend recruiting activities, for which 
he receives no reimbursement. Reservists on inactive 
duty may deduct the one way cost of transportation 
from office to place of drill, or from home to place of drill 
but not in excess of that from office to place of drill. 


N OW, what are the “actual ordinary and necessary ex- 
penses for official travel”? Generally these include ex- 
penses for actual travel, including meals, lodging while 
away from home over night, and entertainment expenses. 
Laundry, theatre tickets, baseball ducats and the like 
are personal and should not be included. Suppose your 
wife goes along just for the trip, how do you figure the 
expenses for yourself? The Internal Revenue Service 
has ruled that you may include only the expenses which 
you would have paid if travelling alone. So, if a hotel 
room is $9.50 single, $13.50 for double occupancy, you 
would count $9.50. You may have trouble with motels on 
this score as some of them do not quote single rates unless 
business is very dull. The fact that extra charges are 
made for children will not change the picture. 

But, you say, my wife was a big help to the project 
and she came along to help make the duty a success. 
Ordinarily there is no deduction unless you show that 
her presence was solely or substantially for business pur- 
poses. That part is between you and the district 
director. 

The deductibility of unreimbursed entertainment ex- 
penses for a Federal employee is also a touchy subject 
and it remains to be seen whether the Internal Revenue 
Service will allow deduction for them under the new 
rules. In the past the question has been raised as to 
whether entertainment expenses claimed by federal offi- 
cers and employees were incurred in promoting the best 
interests of the United States or were required by the 
employer. Allowances are provided to certain person- 
nel, such as attaches, who are expected to entertain and 
they, of course, account for these allowances and ex- 
penses on public vouchers. 
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Use of the family automobile always raises an in- 
teresting question. The family is supernumerary, you 
would have the same cost for yourself, so the full cost is 
considered as travel expense. What should be 
charged?—8 cents per mile, 10 cents, 15 cents, or what? 
Automobile expenses are prorated on the basis that miles 
travelled on official business bear to total miles for the 
year. Expenses include interest, gasoline, oil, repairs, 
licenses, taxes, insurance, depreciation, tolls, storage, 
parking, and the like, even accelerated depreciation 
under the 1958 law, but not traffic fines. The latter are 


strictly personal. The proration is easy except where 
a car is traded in during a year. Even then the prob. 
lem is mathematical and involves no difficult problems 
of law. 

After all computations are made and we decide to 
check “yes” in the boxes and forget any excess expenses, 
will the Internal Revenue Service dig up the ghosts in 
our records? The answer, ordinarily, is no! It is ree. 
ognized that reasonable expenses will be incurred. But 
if other factors in the return indicate abuses, lack of 
good faith, or if deductions appear to be unreasonable, 
you can be sure that questions will be asked. 





RECENT JAG OPINIONS 


SQUADRON INSTRUCTION—Prohibiting consumption of alcoholic 
beverages by persons under the age of 21 years—Absolute pro- 
hibition including periods spent on leave or liberty—Considered 
legally objectionable. 


@ The opinion of the Judge Advocate General was re- 
quested as to the legality of a proposed squadron in- 
struction prohibiting consumption of alcoholic beverages 
by persons under the age of 21 who are attached to a 
certain squadron. The squadron was based at the U.S. 
Naval Air Station, Patuxent River, Maryland. Con- 
sumption of alcoholic beverages by persons under 21 
years of age is prohibited within the surrounding state 
by the applicable laws of Maryland. (Article 28, Section 
118, Anno. Code of Maryland). Consequently, such 
consumption is prohibited aboard the Naval Air Station 
by reason of paragraph 5 of General Order No. 15. 

The squadron had suffered increasing difficulties be- 
cause of problems resulting from the consumption of 
alcoholic beverages in the District of Columbia where 
the law permits drinking by persons eighteen years of 
age and over. It was thus contemplated that the pro- 
posed order would apply to violations within the District 
and other places having similar laws while personnel 
were in a leave or liberty status. The legal question 
presented is whether such an order or instruction may 
be lawfully promulgated by a squadron commander. 

The Judge Advocate General considered that promul- 
gation of the proposed squadron instruction as described 
would be legally objectionable. 

In his opinion the Judge Advocate General stated: 


“Whether the proposed instruction is a General Order 
within the meaning of Article 92, Uniform Code of Mili- 
tary Justice, the regulation of drinking habits during 
periods of liberty and leave would raise fundamental 
questions involving the balance between individual rights 
on the one hand and military authority under the Con- 
stitutional and Statutes enacted by Congress for the 
government of the land and naval forces on the other. 
“The Court of Military Appeals has held that orders 
purporting to govern conduct of an essentially private 
nature must ‘relate to a military duty’ or be ‘directly 
connected with the maintenance of good order in the 
services’ in order to withstand challenge on constitu- 
tional grounds. (U.S. v. Milldebrandt, 8 USCMA 635, 
25 CMR 139; U.S. v. Nation, 9 USCMA 724, 26 CMR 
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504). The legality of the proposed order must be 
measured against these standards “in the light of all 
the facts and circumstances of the case”. (U.S. v, 
Kapla, 22 CMR 828). These decisions have in effect 
made the opinion of the Judge Advocate General ex- 
pressed on March 1954 inapplicable in the circumstances 
under consideration. (JAG:II:1:MHS:inz of 2 March 
1954). 

“The proposed order imposes an absolute prohibition 
upon drinking any alcoholic beverage by persons under 
the age of 21 years at any time, including periods spent 
on leave or liberty. It is thus apparent that the pro- 
‘posed order would extend to areas of conduct not 
related to “military duties” or “good order in the serv- 
ices”, particularly since it draws an arbitrary distinc- 
tion between personnel under 21 years of age and those 
over that age which is not based on military necessity. 

“Present provision of the Uniform Code of Military 
Justice contain authority to punish conduct which 
impairs a member’s ability to perform military duties. 
Among offenses listed in the Code are drunkenness 
on duty, incapacity for duty through prior indulgence, 
and drunk and disorderly conduct bringing discredit 
upon the armed forces. (Arts. 111, 112, 113, and 134, 
UCMJ). Under the circumstances stated, the Judge 
Advocate General can discover no compelling reason for 
concluding that the proposed order, with its broad area 
of application, is necessary in addition to existing au- 
thority to assure the performance of military duties and 
responsibilities within the cognizance of the Command- 
ing Officer of the squadron.” JAG: 131.5: ems of 25 
Nov 1958. 


COMMANDING OFFICER'S NON-JUDICIAL PUNISHMENT—Reduc- 
tion in grade—Command must be equivalent to that Command 
which established the grade—Marine Corps personnel attached to 
Navy Command. 


@ The Commandant of the Marine Corps presented a 
question concerning the extent of the power of a com- 
manding officer of the Navy to inflict non-judicial pun- 
ishment upon Marine Corps enlisted personnel who are 
operationally attached to his command, although car- 
ried on the rolls of a Marine Corps unit for administra- 
tive purposes. The Marine Corps enlisted personnel 
involved in the case presented were assigned in various 
detachments to a Naval Security Group Activity. Cer- 
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tain of the detachments had a Marine officer in charge, 
while others had a non-commissioned officer as senior 
Marine. The Officer in Charge were empowered to 
impose non-judicial punishment except for reduction in 
rate. The naval commanding officer at the activity was 
empowered to convene Special Courts-Martial. As a 
consequence of two members of the Marine company 
being reduced in rate at Captain’s Mast held by the 
naval commanding officer, the Commandant of the 
Marine Corps requested an opinion as to the legality of 
such action. : 

In his opinion that the subject Navy commanding 
officer DID NOT possess the power to reduce in rate 
the Marine Corps enlisted personnel attached to his 
command, the Judge Advocate General stated: 


“The Judge Advocate General has on a previous occasion, 
considered this precise situation with the position of 
the parties reversed. In that case, the action of the 
Commanding Officer, Eighth Marines, by reducing in 
rate a Navy enlisted man attached to his command under 
temporary additional duty orders, was called into 
question. The issue was stated thus: 
‘Hence, unless restricted by other regulations of the 
Secretary of the Navy, the Commanding Officer of 
the Eighth Marines is authorized to impose upon 
military personnel of his command the non-judicial 
punishment of reduction to the next inferior grade 
if the grade from which demoted is within his promo- 
tion authority. Since F---- is a military person 
of his command, it follows that the Commanding 
Officer of the Eighth Marines could reduce him [in 
rank] provided (1) that the Commanding Officer, 
Eighth Marines, had the power under regulations of 
the Secretary of the Navy to promote [him in rank], 
and (2) that no regulation of the Secretary of the 
Navy deprives him of such reduction authority’ 
(Emphasis added) (JAG:II:I:RNC: of 13 Feb 
1955). 


“In determining whether the Commanding Officer, 
Eighth Marines, possessed such promotion authority the 
Judge Advocate General further stated in the above 
cited opinion: 


‘Unless specifically authorized by the Secretary of the 
Navy, however, the power is not possessed by the 
Bureau of Naval Personnel by unilateral action to 
order, direct, delegate or otherwise impose duties and 
responsibilities upon Marine Corps commanding offi- 
cers, nor is the power possessed by Headquarters 
Marine Corps by unilateral action to impose duties 
and responsibilities upon naval commanding officers. 


. . - Through these media, the Bureau not only has 
established requirements to be met by the individual 
to be promoted but it has also imposed various duties 
and responsibilities, as well as discretionary author- 
ity, in the promotion system upon commanding officers. 
It is submitted that these directives do not purport to 
apply to Marine Corps commanding officers, nor can 
they have that effect unless specifically so directed 
by the Secretary of the Navy... . Similarly, the 
Marine Corps Manual has established an enlisted 
promotion system which details requirements and re- 
sponsibilities, and in paragraph 9352 of that Manual 
it is provided that the final authority to effect the 
promotion is the prerogative of the Marine’s com- 
manding officer. It is submitted that these provisions 
impose no responsibilities on naval commanding 
officers.’ 


“Having thus established the criteria for promotion 
and reduction authority, it was concluded: ‘It is ac- 
cordingly [our] opinion that the grade of an enlisted 
rate of the Navy is not, under pertinent departmental 
regulations, within the promotional authority of a Ma- 
rine Corps commanding officer. In consequence his 
command is not equivalent to that command which es- 
tablished the grade and he does not have the authority 
to impose the non-judicial punishment of reduction in 
grade upon a naval enlisted man (unless, of course, 
there were a naval command subordinate to the Marine 
Command, in which case the grade from which demoted 
would be within the promotion authority of a command- 
ing officer subordinate to the one imposing the punish- 
ment hence the punishment would be authorized by 
paragraph 131 MCM).’ 

“Paragraph 2555.1 of the Marine Corps Manual de- 
fines “commanding officer” for the purpose of promotion 
authority by listing all those commands or individuals 
who possess this power. In such listing the only naval 
commanders named are the commanding officers of ships 
to which a marine detachment is detailed for duty. 
There is no evidence of any specific authorization by the 
Secretary of the Navy for a naval commanding officer, 
such as presented in the [instant] case, to reduce in 
rate Marine enlisted personnel. 

“It appears therefore that the only circumstances un- 
der which the naval commander in question would possess 
the power of reduction would be if the power existed 
in'the subordinate command. As already stated, how- 
ever, the subordinate Marine officers in charge have had 
the power to effect reductions in rate withheld from 
their capability to impose non-judicial punishment.” 
JAG: 131.4 isb of 28 Aug. 1958. 





Recent Decisions . . . (Continued from page 14) 
MILITARY PERSONNEL—Gratuities—Six months’ death—Minors— 
Payments to Natural Guardian 


@ Proposed regulations permitting six months’ death 
gratuity payments due minors to be made to the father 
or mother as natural guardian are not objectionable pro- 
vided that the payments do not exceed $1,000 and that, 
if payments are in excess of $1,000, the appointment of 


a legal guardian on behalf of the minor is requested. 
In view of the conflict among legal authorities as to 
whether anyone other than the father or mother can be 
a natural guardian of a minor child, payment of a six 
months’ gratuity to a grandparent as a natural guardian 
may not be authorized, since it is doubtful that such pay- 
ment would give the government a good acquittance. 
CompGen Decision B—137754, 16 December 1958 
(Continued on page 24) 
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Reorganization Act . . (Continued from page 6) 

After the enactment of the Reorganization 
Act considerable reorganization and redefinition 
of roles were necessary. As an interim measure 
SECNAV INSTRUCTION 5400.30 of 6 August 
1958 was issued to affirm the effectiveness of 
General Orders 5, 9 and 19 and these Orders 
“continue to govern the administration of the 
Department of the Navy provided, that the 
supervision of the Chief of Naval Operations or 
the Commandant of the Marine Corps should 
be exercised in the manner consistent with the 
full operational command vested in unified or 
specified combatant commanders * * *,.” 

General Orders number 5 and 19 are now in 
the final stages of coordination prior to their re- 
issue. These orders will undoubtedly do much 
to clarify the command authority of the Chief 
of Naval Operations. Whatever command au- 
thority the Secretary of the Navy deems the 
Chief of Naval Operations shall have to exer- 
cise supervision within the Navy, this command 
authority can be expected to be consistent with 
the full “operational command” vested in unified 
or specified combatant commands pursuant to 
paragraph 5(b) of the Department of Defense 
Reorganization Act of 1958. 


THE EFFECT OF THE Reorganization Act 
has not yet been completely worked out. In 
analyzing the problem and the apparent results, 
however, the following considerations are im- 
portant: 

(1) Command is a function of the President 
and all authority to command the Army, Navy, 
and Air Force resides in the President as 
granted in the Constitution. 

(2) The Secretary of Defense is the principal 
assistant to the President on matters relating 
to the Department of Defense. Under the direc- 
tion of the President the Secretary of Defense 
has direction, authority and control over the 
Department of Defense. 

(3) The Department of the Navy is a mili- 
tary department within the Department of De- 
fense. The Secretary of the Navy as executive 
of the Department of the Navy is responsible 
to the Secretary of Defense for the operation of 
the military department. 

(4) Within the Department of Defense and 
not within the military departments there are 
the Joint Chiefs of Staff. 

(5) The President through the Secretary of 
Defense has established unified and specified 
combatant commands for the performance of 
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military missions. The force structures of these 
commands are to be determined by the Secretary 
of Defense and the President. Forces are then 
assigned from the Department of the Army, the 
Department of the Navy, and the Department 
of the Air Force. These forces assigned to the 
unified combatant commands or specified com. 
batant commands are under the full operational] 
command of the commander of the unified com. 
batant command or the commander of the 
specified combatant command. 

(6) All forces not so assigned remain for all 
purposes in their respective departments. 

(7) The Chief of Naval Operations prior to 
the Reorganization Act was in command of the 
operating forces of the Navy. Now he exercises 
supervision over such members and organiza- 
tions of the Navy as the Secretary of the Navy 
determines. To the extent, therefore, that the 
Secretary of the Navy assigns to the Chief of 
Naval Operations the authority over those forces 
which are not assigned to the unified or specified 
combatant commands, complete command av- 
thority exists in the Chief of Naval Operations. 

In other words the effect of the Reorganiza- 








tion Act so far as the command of the Chief 
of Naval Operations is concerned effects only 
the combatant forces assigned to the unified 
or specified combatant commands and there 
only so far as their full operational command 
must be exercised by the combatant command- 
ers. All unassigned forces and all functions 
of all naval forces which are not within “the 
full operational command” remain within the 
jurisdiction of the Chief of Naval Operations, 
so long as the Secretary of the Navy does not 
determine otherwise. 


To CONSIDER AND report on the effect of 
the Reorganization Act the Secretary of the 
Navy convened a Committee on Organization of 
the Department of the Navy, frequently referred 
to as the “Franke Committee.” The report of 
this committee on the question of command in- 
cludes the following paragraphs: 


“While the Reorganization Act in no way affects 
the position of the Chief of Naval Operations and 
the Commandant of the Marine Corps on the Joint 
Chief of Staff, the statement of their responsibilities 
within the Department must be reevaluated in light 
of the new chain of operational command, the amend- 
ment of the statutory command authority of the Chief 
of Naval Operations, and enactment of separate pro- 
visions that the Chief of Naval Operations and the 
Commandant of the Marine Corps shall exercise 
supervision of such members and organizations as the 
Secretary determines. Based on his study, the com- 
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mittee concludes that these provisions were intended 
only to extinguish that operational command author- 
ity, formerly vested by law in the Chief of Naval 
Operations, which could be interpreted as being in 
conflict with the full operational command now ex- 
ercised by the unified or specified combatant com- 
manders. The committee could find nothing in the 
law or in the accompanying hearings and reports 
to indicate that anything more was desired by the 
President or intended by the Congress. 

“Therefore, these provisions of the Reorganization 
Act do not prohibit the discharge of duties by the 
Chief of Naval Operations and the Commandant of 
the Marine Corps in terms of ‘command’. Such was 
not the purpose or intent of the Act. The fact is that 
substantial and important military command func- 
tions do exist with respect to members and organiza- 
tions, particularly those not assigned to unified or 
specified combatant commands. The Chief of Naval 
Operations and the Commandant of the Marine Corps 
must continue to discharge these command functions. 
The committee recognizes, therefore, that there is no 
proper alternative to describing the existing author- 
ities and responsibilities of the Secretary’s military 
commands assistants, except as stated in these three 
paragraphs (10, 11, and 12 of General Order No. 5), 
with only such changes as are necessary to reflect 
the elimination of the operational command authority 
of the Chief of Naval Operations or with those forces 
assigned to unified or specified combatant commands. 
Since the command authority of the Commandant 
of the Marine Corps has never extended to the exer- 
cise of operational command, all that is needed in his 
case is a minor revision in paragraph 11, to provide 
positive insurance that his authority will not in 
the future conflict with the full operational com- 
mand exercised by unified or specified combatant 
commanders. 

“In revising General Order No. 5, therefore, the 
committee concludes that the word ‘command’ be re- 
tained, as at present, in describing the command 
functions assigned to the Chief of Naval Operations 
and the Commandant of the Marine Corps. It is the 
only word which properly connotes the full range of 
their authority and responsibility with respect par- 
ticularly to those organizations and commands which 
are their charge. Deletion of the word ‘command’ 
would tend to create confusion in relationships which 
are, at present, clearly understood, which are based 
on long-standing usage and precedent, and which are 
embodied in numerous references and such publica- 





tions as U.S. Navy Regulations, 1948, and the Uniform 
Code of Military Justice. The Reorganization Act in 
no way precludes such use of the word; indeed the 
revised function favor, designed to reflect the pro- 
visions of the Act, employs the term with respect 
specifically to “the chain of command for purposes 
other than the operational direction of unified and 
specified command... ” 


CoMMAND IS THE MOST important func- 
tion of any military organization. There must 
be no doubt as to who is in command of a mili- 
tary force. From the experience of the Navy 
it has been learned that there must be a chain 
of command from all officers in command of 
units of the Navy up through a single Naval 
officer to the Secretary of the Navy and thence 
to the President. This is not in derogation of 
the Secretary’s authority but rather a partici- 
pation therein and conforms to the civilian con- 
trol required by our democracy. It is vital to 
the effectiveness of our armed forces that com- 
mand authority be recognized and understood. 
There can be no faint-hearted quibbling with 
technical definitions so as to create doubt of au- 
thority but yet there can be no duplication of 
command authority. 

The Reorganization Act was not intended 
to weaken our military establishment but rather 
to strengthen it. Unfortunately there is still 
an area of uncertainty in the extent of opera- 
tional command and the delimitations of com- 
batant forces. This will be resolved with 
further refinements of the present directives 
but meanwhile the Chief of Naval Operations 
remains the naval officer to whom the Secre- 
tary has delegated the command of those Navy 
forces not within the operational command 
of the unified and specified combatant com- 
mands. Although the statute may use the 
word “supervise”, this authority has been de- 
rived from the Constitutional authority of the 
President delegated by the Secretary of the 
Navy and is “command” as we have known it in 
the past. This will undoubtedly be the concept 
inherent in General Orders 5 and 19, soon to be 
issued. 





JAGWC a (Continued from page 8) 

The trustee appointed by the Navy has au- 
thority only over money due from the Navy. 
If the incompetent has other income or funds, 
trustee should be appointed by the appropriate 
civil court. 


THE PRESENT STAFF of the West Coast 
Office consists of 15 officer-attorneys, 2 civilian 


attorneys, 2 Chief Yeomen, and 10 civilians in 
the clerical force. 


The office also maintains a task force to aid 
commands on the West Coast when there are 
unusual increases in the court-martial work 
load and where because of this increase, unac- 
ceptable delays in the administration of justice 
are threatened. 
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Right to Counsel . . . (Continued from page 10) 
is contrary to the interests of justice to allow 
representation by one unskilled in the science 
of law. As an exception, the defendant may 
always elect to defend himself and of course 
he may be represented by a civilian attorney. 
There are no specific qualifications for a civilian 
counsel to practice before a court-martial and 
it is assumed that a member of a federal, state 
or foreign bar possesses requisite professional 
skill. A civilian attorney may not be arbitrarily 
barred from appearing at a court-martial or 
pretrial investigation on the grounds that it is 
expected security matters for which the attor- 
ney has not been cleared will be considered.* 
If the government wishes to protect classified 
matter directly related to the offense charged it 
must elect to take positive steps to disbar the 
selected attorney from court-martial practice or 
it may refrain from prosecuting the case. 


A DEFENDANT HAS A right to appellate 
defense counsel as well as to trial defense 
counsel.’* In order to fulfill this obligation the 
Judge Advocate General of the Navy has estab- 
lished an Appellate Defense Branch in offices 
in Washington, D.C., at the Pentagon and on 
the West Coast at San Bruno, California. Navy 
and Marine lawyers in this branch represent 
defendants at the Boards of Review and at the 
Court of Military Appeals. There is an obliga- 
tion on trial defense counsel to fully inform the 


16. United States v. Nichols 8 USCMA 119 23 CMR 343. 
17. Article 70, UCMJ. 








accused as to his right of appellate representa. 
tion in a case which will be heard before a Board 
of Review. While the Manual for Courts. 
Martial directs that this advice be given directly 
after trial, the Court of Military Appeals has 
stated that advice at this time may be premature 
and suggests that the right to appeal be dis. 
cussed with the accused after action has been 
taken by the convening authority.” Advice 
must also be given as to the right of appellate 
representation in preparing a petition for review 
at the Court of Military Appeals and in arguing 
any case that is to be heard by the court. While 
the right to assigned military appellate defense 
counsel may be waived, the Court has expressly 
disapproved of any attempts, however slight, to 
influence the defendant in executing a waiver. 
The defendant should be positively advised of 
what he might gain by appellate representation 
and not that such representation might prove 
useless.”° 

The right to counsel in the military is a sub- 
stantial one. In many areas of the law the exact 
dimensions of the right have not yet been 
decided. But each new case decided by the Court 
of Military Appeals on this subject indicates 
that the right should be broadly construed. It 
is strongly advised that all requests for qualified 
counsel be honored. It is frequently inconven- 
ient to supply qualified counsel at each and every 
stage of court-martial proceedings but the law 
demands nothing less. 
18. MCM, Sec. 48}. 


19. United States v. Darring 9 USCMA 651, 26 CMR 431. 
20. United States v. Jones 9 USCMA 709, 26 CMR 489. 
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MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardiess of assign- 
ment. The list includes orders issued before 15 March 1958. 


LT George G. Abel, III, USNR, from ComNavForJap to 
ComFour. 

CAPT Theodore J. Abercrombie, USN, from CNAVAN- 
TRA, Corpus Christi, ComNavAirLant, Norfolk. 

LCDR Henry L. Allen, Jr., USN, from CNAVANTRA, 
Corpus Christi to ComServRon Three. 

LCDR Nicholas R. Bach, USN, from ComDesLant to 
NavSta, Gtmo Bay, Cuba. 

LT George M. Bates, USN, from ComThree to JAGO, 
Navy Dept. Wash., D.C. 

LTJG Joseph H. Baum, USNR, from ComFirst Fleet to 
ComEleven. 
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LCDR Ward Boston, Jr., USN, from JAGO to ADCOM 
NTC, San Diego. 

LT Robert E. Brickates, USN from ComSix to Com- 
Eight. 

LCDR Bobby D. Bryant, USN, from NavSta, Gtmo Bay 
to NAS, Pensacola. 

CAPT James R. Carnes, USN, from ComTwelve to 
JAGO, Navy Dept., Wash., D.C. 

CDR Donald D. Chapman, USN, from JAG (Army) 
School, Charlottesville (Under Inst.) to JAGO, Navy 
Dept., Wash., D.C. 

LCDR William E. Clemons, USNR, from NavSta, New 
Orleans to ComFourteen. 

CAPT Hilbert S. Cofield, USN, from ComFour to 
CNAVANTRA, Corpus Christi. 

CAPT Charles T. Cole, USN, from ComNavPhil to 
JAGO, Navy Dept., Wash., D.C. 
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LT Ralph C. Copeland, USNR, from NAAS, El Centro, 
Calif. to Staff, COMDESLANT. 

LCDR Oliver E. Davis, Jr., USNR, from AdCom, NTC, 
San Diego to FIRST MAW, AIRCRAFT, FMF, PAC. 

CDR Paul R. De Lay, USNR, from JAGO, West Coast 
to ComNavMarianas. 

CDR Francis X. Driscoll, USN, from ComFourteen to 
ComFair Alameda. 

CDR Joseph A. Eddins, USN, from ComNavForJap to 
ComEight. 

CDR Edwin D. Ferretti, USN, from COMSUBCOM- 
NELM/COMHEDSUPPACT, Naples to FAA, Wash., 
D.C. 

LCDR Carl S. Fitzgerald, USN, from NAAS, Kings- 
ville, Texas to Army JAG School, Charlottsville. 
(Under Inst.) 

LT Maitland G. Freed, USN, from ComEleven to 
NAVSTA, Pearl Harbor. 

CAPT Donald Griffin, USN, from ComNavAirLant to 
ComTwelve. 

LT Donald E. Gross, USN, from ComFourteen to NAS, 
Moffett Field, Calif. 

CAPT Harold J. Harris, USN, from ComNine to SLO, 
ComTwelve. 

LCDR Harold (n) Hoag, USN, from Tufts University, 
Medford, Mass. to JAGO, Navy Dept. Wash., D.C. 

CDR William H. Hogan, Jr., USNR, from Joint Staff, 
JCS to NavSchNavJus, Newport. 

CDR Edward V.P. Horne, USN, from NATTC, Nor- 
man, Okla. to NAVSTA, Newport. 

CAPT Thomas H. Humphreys, Jr., USN, from ComTen 
to PRNC. 

CDR Harold (n) Hutchinson, USN, from ComFair, 
Alameda to ComNavJap. 

LT Richard M. Keiser, USNR, from ComEight to Com- 
Des Flot ONE. 

LCDR Raymond O. Kellam, USN, from JAGO, Navy 
Dept., Wash., D.C. to SMU, Dallas, Texas. 

CDR Warren C. Kiracofe, USN, from ComServRon 
Three to JAGO, West Coast. 

CDR Edward J. Liebman, USNR, from ComDeslant to 
NAS Atsugi, Japan. 

LCDR Leslie 0. Lynch, USN, from NavSta, Kodiak, 
Alaska to ComEight. 

CDR Edward L. McDonald, USN, from NATTC Mem- 
phis to ComMarianas. 

CAPT Edward G. Magennis, USN, from USSSO Italy 
to JAGO, Navy Dept., Wash., D.C. 

CDR Richard A. Markham, USN, from ComNine to 
AdCom, NTC, Great Lakes. 

CDR Robert R. Marsh, USNR, from JAGO, West Coast 
to COMDESLANT. 

LCDR David W. Miller, USN, from SMU to Director 
Petroleum Reserves, Navy Dept., Wash., D.C. 

CDR Edward J. Moloney, USNR, from ComFourteen to 
NAAS, Kingsville, Texas. 

CDR Marvin P. Morton, Jr., USN, from FIRST MAW, 
Aircraft, FMF, PAC to NATTC, Memphis, Tenn. 

LT Robert B. Newton, USN, from NavJusSch to Com- 
Nine. 


CAPT Edwin H. Nichols, USN, from PRNC, Wash., 


D.C. to Staff, Chief, Joint U.S. Military Group, 
Madrid, Spain. 

LCDR Glenn E. Nippert, USN, from NavSta, Pearl 
Harbor to Army JAG School, Charlottesville. 

LT Leo F. O’Brien, USN, from ComNavJap to JAGO, 
West Coast. 

LCDR Donald J. Pepple, USN, from ComThirteen to 
ComNavMarianas. 

LCDR Willard D. Pfeiffer, USN, from ComPhibPac to 
NavSta Subic Bay, Philippines. 

CAPT Rowland F. Schlegel, USN, from JAGO, Navy 
Dept., Wash., D.C. to SLO ComNine. 

CDR John E. Scrivner, USN, from ComEight to Com- 
Fourteen. 

LT Donald E. Selby, USN, from ComDesFlot ONE to 
Army JAG School, Charlottesville. 

CAPT Emory C. Smith, USN, from ONM, Wash., D.C. 
to ComNavPhil. 

LTJG Herbert L. Spira, USNR, from JAGO, Navy Dept., 
Wash., D.C., to NavRecSta, Wash., D.C. 

CDR Leland P. Stallknecht, USN, from AdCom NTC 
Great Lakes to ComFour. 

CDR Milton W. Thorpe, USN, from COMSTS, WEST- 
PAC to Army JAG School, Charlottesville. 

CAPT Charles Timblin, USN, from JAGO, Navy Dept. 
to Staff, OinC, U.S. Sending State Office, Italy. 

CAPT Dick M. Wheat, USN, from JAGO, Navy Dept., 
Wash., D.C. to ComTen. 


LIABILITY FOR INJURIES 


Plaintiff, a schoolteacher, as a resident of the U.S. 
Naval Air Station, Barber’s Point, Hawaii, was accorded 
certain privileges, including the use of the Hobby Shop. 
Proceeding from the Shop in the rain one evening over 
the same route traversed on previous occasions, plaintiff 
turned her ankle on the edge of a hole, in the nature of a 
“chuck” hole, and fell. 

Conclusions of Law. Plaintiff was not, as to defend- 
ant, a business invitee with respect to the premises on 
which the injuries occurred. The law applicable to this 
case is that a municipality owes to the public a duty to 
use ordinary care in the maintenance of its public ways. 
In view of the nature and location of the road on which 
plaintiff’s accident occurred, the holes herein, including 
the hole in which plaintiff fell, did not present to plain- 
tiff unreasonable risk of harm. Defendant owed no 
duty to plaintiff to maintain roadway in question in 
any better state of repair than that which existed at the 
time of the accident. To the extent that there existed 
a risk of harm to the plaintiff at the time and place of the 
accident, plaintiff assumed that risk when she proceeded 
into darkness with full knowledge of what lay ahead. 
Her actions in so assuming that risk were unreasonable 
under the circumstances of this case and would have 
constituted contributory negligence if defendant had 
been guilty of any negligence. Plaintiff not entitled to 


damages or any other relief. Helen Lathrop v. United 
States in the United States District Court for the Dis- 
trict of Hawaii, Civil No. 1640, 14 Jan. 59. 
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CompGen Decisions . . . (Continued from page 19) 
MILITARY PERSONNEL—Station allowances—Temporary lodging 
allowance—Home port of vessel outside United States—Rate 


@ The amount of the temporary lodging allowance for 
a naval officer assigned to duty aboard a vessel operating 
from a port outside of the United States is for determi- 
nation on the basis of the number of persons in the 
family who actually occupy hotel accommodations at per- 
sonal expense. For example, an officer who, while fur- 
nished quarters and subsistence aboard a vessel operat- 
ing from a port outside the United States, incurs 
personal expense for hotels and meals at the home port 
for one dependent is entitled to temporary lodging allow- 
ance of 50 per cent of the travel per diem rate. On the 
other hand, when the member is permitted to be away 
from his ship and actually occupies hotel accommoda- 
tions with his wife and uses public restaurants, tempo- 
rary lodging allowance is payable at 100 per cent of the 
travel per diem for the member and one dependent. 
CompGen Decision B—137472, 18 December 1958. 


MILITARY PERSONNEL—Travel—Prisoners placed on comman- 
dant’s parole 


@ A prisoner who is released from confinement in a 
disciplinary barracks on commandant’s parole continues 
to be a member of the Uniformed Services pending ap- 
pellate review action on his court-martial proceedings 
and is technically within the legal custody and control 
of the commandant. This status has the effect of bring- 
ing the prisoner within the term “general prisoners” 
in section 303(e) of the Career Compensation Act of 
1949 so as to make him eligible for travel and transpor- 
tation allowances pursuant to competent travel orders. 
CompGen Decision B-137883, 29 December 1958. 


MILITARY PERSONNEL—Retired—Contracting with Government— 
Sales of supplies and war materials 

@ A retired military officer who is employed under a 
contract for personal services with a person who manu- 
factures and/or sells supplies or war materials to mili- 
tary departments, but who has no personal connection 
with sales or the promotion of sales, is not engaged in 
selling, contracting or negotiating to sell to such agencies 
within the terms of 5 USC 59(c) or 10 USC 6112(b), 
which preclude payments to a retired officer who is en- 
gaged in the sale of, or negotiating for the sale of such 
supplies or materials. 

On the other hand, a retired officer whose private 
employment requires that he contact the trade to pro- 
mote good will, which will result in sales to the De- 
partment of Defense, is considered as “selling, contract- 
ing or negotiating to sell” as the phrase used in the 
above mentioned statutes. This is so even though 
the actual purchasing officers are different from those 
with whom the retired officer deals if the latter in fact 
has authority to determine or occupy a position that 
would substantially influence the selection of the sup- 
plier or of the brand of supplies and materials that may 
be purchased. 

In the absence of a limitation with respect to the 
phrases “any supplies or war materials” and “naval 
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supplies or war materials” as used in the above statutes, 
these phrases are construed to include any article of 
tangible personal property purchased by the military 
departments. In addition, a sale to an integral part of 
the Navy would constitute a sale to an “agency of the 
Department of Defense” within the meaning of 5 USC 
59(c) which precludes payments to retired officers for 
a period of two years after retirement if engaged in the 
sale of supplies or war materials to such agency. Fur. 
ther, sales to post exchanges or ships’ stores and other 
organizations and clubs which are operated as integral 
parts of the services, with the funds being under the ad- 
ministrative control of the services, would constitute 
sales to an agency of the Department of Defense within 
the prohibition. CompGen Decision B-137231, 6 Janu- 
ary 1959. 


MILITARY PERSONNEL—tTransportation of dependents and house- 


hold effects—Reenlist t after attainment of eligibility—Same 
station 





Members of the Uniformed Services who, at the time 
of discharge and reenlistment at the same station where 
they had attained the grade for eligibility for trans- 
portation at Government expense of Dependents and 
household effects, are in a continuous service status. In 
such status they may not be regarded as having met the 
permanent change-of-station requirements for reim- 
bursement for transportation expenses to entitle the 
members to transportation of dependents and household 
effects from home to the duty station incident to re- 


enlistment. CompGen Decision B-137674, 6 January 
1959 


MILITARY PERSONNEL—Proficiency pay—Six months’ death gra- 
tuity—Change from enlisted to officer status 


@ Although proficiency pay is not designated as special 
or incentive pay for inclusion in the determination of 
pay on date of death under the six months’ death gra- 
tuity statute (10 U.S.C. 1478), it is not common for 
special pay to be designated by a particular name con- 
noting the duty or specialty for which it is provided. 
In addition, the legislative history of the Act of May 20, 
1958, providing proficiency pay, shows that it was con- 
sidered to be a special or incentive pay and, therefore, 
comes within the meaning of “pay” as used in the Death 
Gratuity Statute. CompGen Decision B-138132, 9 Jan- 
uary 1959. 


MILITARY PERSONNEI.-—Overseas b 
and temporary lodging allowances 





Quarters, station 
Dependent attending school 
@ Occupancy by the only dependent of an overseas mem- 
ber of the Uniformed Services of dormitory quarters at 
a school run by the military services, subject only to a 
daily fee for meals and room but without charge for 
rent, constitutes occupancy of quarters under the juris- 
diction of the Uniformed Services and precludes pay- 
ment of a basic allowance for quarters on account of the 
dependent. This is true despite the fact that the school 
is not near the member’s overseas station. CompGen 
Decision B-137740, 138 January 1959 
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